AMENDED IN SENATE MARCH 1, 2004
AMENDED IN SENATE JULY 1, 2003
AMENDED IN ASSEMBLY MAY 1, 2003

CALIFORNIA LEGISLATURE—2003-04 REGULAR SESSION

ASSEMBLY BILL No. 1169

Introduced by Assembly Member Bermudez

February 21, 2003

An act to amend Section—3663b1 of the Public Utilities Code,
relating to—eleetrie-pewguublic utilities

LEGISLATIVE COUNSELS DIGEST

AB 1169, as amended, Bermudez—Aggregation—MagnehaPPower
Prejeet Public utilities: telephone corporations: disposition of
property

Under existing law, the Public Utilities Commission has regulatory
authorityover public utilities, including telephone corporations. Under
the existing Public Utilities Act, a public utility is required to seek
commission approval prior to selling, leasing, assigning, mortgaging,
or otherwise disposing of or encumbering any property necessary or
useful in the performance of its duties to the public.

This bill would provide that a property or asset that is necessary or
useful in the performance of a telephone corporation’s duties to the
public is a property or asset that is essential to the delivery of service
to end users, on a wholesale or retail basis, when the property or asset
is currently and actively being used to provide service to end users, the
telephone corporation has a present intention to use the property or
asset to provide service to end users, or the telephone corporation has
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an obligation to make the property or asset available to wholesale
telecommunications providers to provide service to end users. The bhill
would authorize a telephone corporation to designate certain property
or asset as surplus and not necessary or useful in the performance of its
duties tahe public and the telephone corporation would notgagiired

to obtain the commission’s approval to dispose of or encumber that
surplus property or asset. The bill would authorize a telephone
corporation todispose of or encumber any property or asset with a fair
market value of less than $5 million if the telephone corporation has no
present obligation to make the property or asset available to any
wholesale telecommunications prer to provide service to end users.

As to any property with a fair market value of $5 million or more, the
bill would require the commission to permit a telephone corporation to
make a filing to dispose of the property or asset in accordance with the
procedures adopted by the commission in the commission’s Rules of
Practice and Procedure applicable to advice letter filings. The bill
would require the commission to apply those procedures in issuing a
resolution to the filing, including the procedures relating to protests.
The bill would authorize the commission to treat an advice letter filing
as an application filing in specific cases.

Vote: majority. Appropriation: no. Fiscal committee:- nes
State-mandated local program: no.

The people of the State of California do enact as follows:

1 SECTION 1. Sectior-366.851 of the Public Utilities Code
2 is amended to read:

3 366-4+—~(a)y-Asusednthissectionthefellewingterms-have
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851. (a) No public utility other than a common carrier by
railroadsubject to Part 1 of the Interstate Commerce Act (Title 49,
U.S.C.) shallmay sell, lease, assign, mortgage, or otherwise
dispose of or encumber the whole or any part of its railroad, street
railroad, line, plant, system, or other property necessary or useful
in the performance of its duties to the public, or any franchise or
permit or any right thereunder, nor by any means whatsoever,
directly or indirectly, merge or consolidate its railroad, street
railroad, line, plant, system, or other property, or franchises or
permits or any part thereof, with any other public utility, without
first having secured from the commission an order authorizing it
se-te-doto do so Every-suetsale, lease, assignment, mortgage,
disposition, encumbrance, merger, or consolidation made other
than in accordance with the order of the commission authorizing
it is void. The permission and approval of the commission to the
exercise of a franchise or permit under Article 1 (commencing
with Section 1001) of Chapter 5 of this part, or the sale, lease,
assignment, mortgage, or other disposition or encumbrance of a
franchise or permit under this article—shdbesnot revive or
validateany lapsed or invalid franchise or permit, or enlarge or add
to the powers or privileges contained in the grant of any franchise
or permit, or waive any forfeiture.

Nothing in this sectior-shall-prevepteventshe sale, lease,
encumbrance or other disposition by any public utility of property
whieh thatis not necessary or useful in the performance of its
duties to the public, and any disposition of property by a public
utility shall be conclusively presumed to be of property-wiinctt
is not useful or necessary in the performance of its duties to the
public, as to any purchaser, lessee or encumbrancer dealing with
suehtheproperty in good faith for valuerprevided-hewever, that
nething-n-this-seetien-shalllThis section does najpply to the

interchange of equipment in the regular course of transportation
between connecting common carriers.

(b) For a telephone corporation, a property or asset that is
“necessary owuseful in the performance of its duties to the public’
under subdivision (a), means an operational property or asset
owned bythe telephone corporation that is essential to the delivery
of service to end users, on a wholesale or retail basis, and is any
of the following:
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(1) The property or asset is currently and actively being used
by the telephone corporation to provide service to end users.

(2) Thetelephone corporation has a present intention to use the
property or asset to provide service to end users.

(3) Thetelephone corporation has a present obligation to make
the property or asset available to wholesale telecommunications
providers to provide service to end users.

(c) A telephone corporation may designate, wholly or partially,
any property or asset as surplus and not “necessary or useful in the
performance of its duties to the public” pursuant to subdivision
(a), if the property or asset is any of the following:

(1) The property or asset consists of vacant or unused office or
administrative space.

(2) The property or asset consists of vacanirarsed space on
a utility pole or tower or in utility conduit, provided that the
telephonecorporation complies with all other applicable statutory
provisions and commission general orders regarding pole, tower,
and conduit attachments.

(3) The property or asset consists of vacaniromproved real
estate that the telephone corporation does not have a present
intention to use to provide service to end users, or does not have
a present obligation to make available to wholesale providers to
provide service to end users.

(4) The property or asset is accounted for as a nonoperating
asset on the books of the telephone corporation.

(5) The poperty or asset is no longer being actively used by the
telephone corporation or a wholesale telecommunications
provider to provide service to end users, and the telephone
corporation has no present intention to use the property or asset
to provide service to end users, or no present obligation to make
the property or asset available to wholesale telecommunications
providers to provide service to end users.

(d) A telephone corporation is not required to obtain
commission approval prior to disposing of or encumbering any
property or asset with a fair market value of less than five million
dollars ($5,000,000), if the telephone corporation has no present
obligation tomake the property or asset available to any wholesale
telecommunications provider to provide service to end users.

(e) The commission shall permit a telephone corporation to
make a filing to dispose of a property or asset with a fair market

96



NRPRRPRRPRRRRERRPRRRE
COONOUIRWNRPOOONOOUTAWN R

N N
N

NN NN
ool hWw

N
-~

WNN
O ©

WWWWWwWwwWwww
OCO~NOUITAWNEF

N
(@)

—5— AB 1169

value in excess of five million dollars ($5,000,000), as required in
subdivision (a), in accordance with the procedures adopted by the
commission in the commission’s Rules of Practice and Procedure
applicable to advice letter filings. The commission shall apply
those procedures in issuing a resolution to a filing under this
subdivision, including the procedures relating to protests. The
commission retains authority to treat an advice letter filing as an
application filing in specific cases, and to eliminate the filing
requirement altogether for classes of filings under this section.

(f) A telephone corporation is not required to obtain
commissiorapproval to dispose of or encumber property or assets

that are surplus under subdivision (&he-fellewing-meanings:
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